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DEC   9  1892 
JAMES.  It, -MiAOUO, 


Mnpmt  Court  d  l|e  Suited  Slates. 

OCTOBER  TERM,  1892. 

Term  No.,  008— Record,  Case  No.  14,834, 


RICHARD    P.  BARDEN  AND  OTHERS,  Plaintiffs  in 

Error. 


vs. 


THE   NORTHERN   PACIFIC   RAILROAD  COMPANY. 


IN    ERROR  TO  THE  CIRCUIT  COURT  OF  THE   UNITED  STATES 
FOR    THE   DISTRICT    OF    .MONTANA. 


Brief  on  Behalf  of  Plaintiffs  in  Error. 


W.  W.  Dixon, 
M;   F.  Morris, 
For  f  lain  tiffs  in  Error. 


JUDD    &    DimVEII.ER,  PRS.,   WASHINGTON,   D.  C. 


ginytmt  $otti't  of  the  United  <f tatr$ 

OCTOBER  TERM,  1892. 


Term  No.,  908— Record,  Case  No.  14,834. 


RICHARD  P.  BARDEN  AND  OTHERS,  Plaintiffs  in 

Error, 


THE  NORTHERN   PACIFIC  RAILROAD  COMPANY. 


IN  ERROR  TO  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES 
FOR   THE  DISTRICT   OF    MONTANA. 


Brief  on  Behalf  of  Plaintiffs  in  Error. 
I. 

STATEMENT   OF   THE    CASE. 

The  question  in  controversy  here  is  whether  certain  lands 
within  the  territorial  limits  of  the  grant  made  by  the  act  of 
Congress  of  July  2,  1864  (13  Stat.,  365),  to  the  Northern 
Pacific  Railroad  Company,  but  which  were  subsequently 
discovered  to  be  mineral  lands,  actually  passed  to  that  com- 
pany by  virtue  of  the  grant,  notwithstanding  the  exception 
contained  in  the  ac£  that  no  mineral  lands  should  pass  by  it. 

The  suit  is  one  in  the  nature  of  ejectment,  instituted  by 


the  railroad  company  as  plaintiff  in  the  court  below  ;  and  it 
was  determined  upon  complaint  and  demurrer,  the  facts 
being  very  fully  set  forth  in  the  former,  apparently  for  the 
express  purpose  of  a  speedy  determination  upon  demurrer. 
The  court  below  was  divided  in  opinion  ;  but  judgment  was 
entered  for  the  railroad  company  in  accordance  with  the 
views  of  the  circuit  judge. 

The  facts,  as  they  appear  from  the  record,  are  these.  On 
July  2, 1864  (13  Stat.,  365),  Congress  passed  the  act  to  which 
reference  has  been  made,  chartering  the  Northern  Pacific 
Railroad  Company,  and  granting  to  it  alternate  sections  of 
the  public  land  along  its  proposed  route.  The  portions  of 
the  act  that  seem  to  bear  upon  the  present  controversy  are 
the  following  : 

"  Sec.  3.  And  be  it  further  enacted,  That  there  be,  and 
hereby  is,  granted  to  the  '  Northern  Pacific  Railroad  Com- 
pany,' its  successors  and  assigns,  for  the  purpose  of  aiding  in 
the  construction  of  said  railroad  and  telegraph  line  to  the 
Pacific  coast,  and  to  secure  the  safe  and  speedy  trans- 
portation of  the  mails,  troops,  munitions  of  war,  and 
public  stores  over  the  route  of  said  line  of  railway  every  alter- 
nate section  of  public  land,  not  mineral,  designated  by  odd  num- 
bers, to  the  amount  of  twenty  alternate  sections  per  mile  on 
each  side  of  said  railroad  line,  as  said  company  may  adopt, 
through  the  territories  of  the  United  States,  and  ten  alter- 
nate sections  of  land  per  mile  on  each  side  of  said  railroad 
whenever  it  passes  through  any  State,  and  whenever  on  the 
line  thereof  the  United  States  have  full  title,  not  reserved, 
sold,  granted,  or  otherwise  appropriated,  and  free  from  pre- 
emption or  other  claims  or  rights  at  the  time  the  line  of  said 
road  is  definitely  fixed,  and  a  plat  thereof  tiled  in  the  office 
of  the  Commissioner  of  the  General  Land  Office,  and  when- 
ever prior  to  said  time  any  of  said  sections  or  parts  of  sec- 
tions shall  have  been  granted,  sold,  reserved,  occupied  by 
homestead  settlers,  or  pre-empted  or  otherwise  disposed  of, 
other  lands  shall  be  selected  by  said  company  in  lieu  thereof, 
under  the  direction  of  the  Secretary  of  the  Interior,  in  alter- 
nate sections  and  designated  by  odd  numbers,  not  more 
than  ten  miles  bevond  the  limits  of  said  alternate  sections: 


*  *  *  Provided  further,  That  all  mineral  lauds  be,  and 
the  same  are  hereby,  excluded  from  the  operations  of  this 
act,  and  in  lieu  thereof  a  like  quantity  of  unoccupied  and 
unappropriated  agricultural  lands  in  odd-numbered  sections 
nearest  to  the  line  of  said  road  may  be  selected,  as  above 
provided  :  And  provided  further,  That  the  word  '  mineral,' 
when  it  occurs  in  this  act,  shall  not  be  held  to  include  iron 
or  coal.     *     *     * 

"  Sec.  4.  Arid  be  it  further  enacted,  That  whenever  said 
Northern  Pacific  Railroad  Company  shall  have  twenty-five 
consecutive  miles  of  any  portion  of  said  railroad  and  tele- 
graph line  ready  for  the  service  contemplated,  the  President 
of  the  United  States  shall  appoint  three  commissioners  to 
examine  the  same;  and  if  it  shall  appear  that  twenty-five 
consecutive  miles  of  said  road  and  telegraph  line  have  been 
completed  in  a  good,  substantial,  and  workmanlike  manner, 
as  in  all  other  respects  required  by  this  act,  the  commission- 
ers shall  so  report  to  the  President  of  the  United  States  ;  and 
patents  of  lands,  as  aforesaid,  shall  be  issued  to  said  com- 
pany, confirming  to  said  company  the  right  and  title  to  said 
lands,  situated  opposite  to  and  conterminous  with  said  com- 
pleted section  of  said  road  ;  and  from  time  to  time,  whenever 
twenty-five  additional  consecutive  miles  shall  have  been 
constructed,  completed,  and  in  readiness  as  aforesaid,  and 
verified  by  said  commissioners  to  the  President  of  the  United 
States,  then  patents  shall  be  issued  to  said  company  conveying 
the  additional  sections  of  land  as  aforesaid;  and  so  on  as 
fast  as  every  twenty-five  miles  of  said  road  is  completed  as 
aforesaid.  *  *  * 
"  Sec.  5.  *  *  *  *  * 

11  Skc.  6.  And  be  it  further  enacted,  That  the  President  of 
the  United  States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  entire  line  of  said 
road,  after  the  general  route  shall  be  fixed,  and  as  fast  as 
may  be  required  by  the  construction  of  said  railroad  ;  and 
the  odd  sections  of  land  hereby  granted  shall  not  be  liable  to 
sale  or  entry  or  pre-emption  before  or  after  they  are  sur- 
veyed, except  by  said  company,  as  provided  in  this  act;  but 
the  provisions  of  the  act  of  September,  1841,  granting  pre- 
emption rights,  and  the  acts  amendatory  thereof,  and  of  the 
act  entitled  'An  act  to  secure  homesteads  to  actual  settlers  on 
the  public  domain,'  approved  May  20,  1862,  shall  be,  and 
the  same  are  hereby,  extended  to  all  other  lands  on  the  line 
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of  said  road,  when  surveyed,  excepting  those  hereby  granted 
to  said  company  ;  and  the  reserved  alternate  sections  shall 
not  be  sold  by  the  Government  at  a  price  less  than  two  dol- 
lars and  fifty  cents  per  acre,  when  offered  for  sale.    *    *    *  " 


The  act  was  duly  accepted  by  the  railroad  company  ;  and 
"  the  general  route  of  the  road  "  was  fixed  through  the  State 
(then  Territory)  of  Montana  on  February  21,  1872.  It  was 
not,  however,  until  upwards  of  ten  years  afterwards,  on  July 
6,  1882,  that  the  line  of  the  road  was  "  definitely  fixed  "  and 
located  opposite  to  and  past  the  land  in  controversy  in  this 
case,  and  a  plat  thereof  filed  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office;  and  some  time  there- 
after— thespecificdateis  not  stated  in  the  record — the  portion 
of  the  road  so  located  was  constructed  b}7  the  company,  and  in 
due  course  of  time  accepted  by  the  President  of  the  United 
States.  Subsequently,  on  November  8,  1886,  the  company 
listed  the  land  in  controversy,  and  filed  its  list  in  the  district 
land  office  at  Helena,  in  Montana;  and  this  list  was  certi- 
fied by  the  register  and  receiver  of  the  local  land  office  to 
the  Commissioner  of  the  General  Land  Office.  It  does  not 
appear,  however,  that  any  demand  was  ever  made  upon  the 
United  States,  through  the  General  Land  Office  or  otherwise, 
for  the  issue  of  patents  to  the  company,  although  it  is  alleged 
in  the  complaint  that  "the  United  States  have  failed,  neg- 
lected, and  refused  to  issue  to  said  plaintiff  (the  company)  a 
patent  for  said  land,  although  all  acts  required  by  law  to 
entitle  it  to  a  patent  have  been  fully  performed."  But  the 
fact,  no  doubt,  is  that  the  failure  or  refusal  of  the  United 
States  to  issue  a  patent  was  based  upon  the  fact  that  in  the 
year  1888  rich  mineral  veins  were  discovered  upon  these 
lands;  and  that  it  was  then  found  that  the  lands  were  min- 
eral lands,  such  as  were  contemplated  in  the  exception  or 
reservation  of  "  mineral  lands  "  in  the  act  of  July  2,  1864; 
and  it  is  alleged  in  the  complaint  that  there  was  such  dis- 
covery; that  the  lands  are  in  fact  mineral  lands,  in  contetn- 


plation  of  that  act,  and  that  the  defendants  below  have 
entered  into  the  possession  of  them  and  are  now  in  the  posses- 
sion of  them  as  mineral  lands  under  the  laws  of  the  United 
States. 

It  is  further  alleged  in  the  complaint  that  neither  at. the 
date  of  the  grant  to  the  company  on  July  2,  1864,  nor  at 
the  date  of  the  general  location  of  the  road  on  February  21, 
1872,  nor  at  the  date  of  the  definite  location  of  the  road  and 
the  riling  of  its  plat  in  the  General  Land  Office  on  July  6, 
1882,  nor  at  the  time  of  the  listing  of  the  property  in  the 
local  land  office  at  Helena,  on  November  8, 1886,  was  the  land 
in  controversy  known  to  be  "  mineral  land"  or  as  valuable 
for  mining  as  for  grazing  or  agricultural  purposes;  and  it 
is  also  stated  that  a  survey  made  of  these  and  other  lands 
in  the  year  1868  determined  that  these  lands  were  agricul- 
tural, and  not  mineral  lands. 

Upon  this  condition  of  things  set  forth  by  the  complaint, 
and  for  all  present  purposes  admitted  by  the  demurrer,  the 
court  below,  as  already  stated,  was  divided  in  opinion,  and 
judgment  was  entered  according  to  law  for  the  railroad 
company,  and  this  writ  of  error  was  sued  out  by  the  de- 
fendants below  to  bring  the  question  for  adjudication  before 
this  Court. 

II. 

ASSIGNMENTS   OF    ERROR. 

1.  The  court  below  erred  in  holding  that  the  title  of  the 
railroad  company  became  vested  and  complete  on  the  defi- 
nite location  of  the  line  of  the  road  and  the  filing  of  its  plat 
in  the  General  Land  Office. 

2.  The  court  below  erred  in  holding  that  the  title  of  the 
railroad  company  became  vested  and  complete  to  the  land 
in  controversy  at  any  time. 
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3.  The  court  below  erred  in  holding  that  the  railroad  com- 
pany acquired  any  right  or  title  whatever  to  the  land  in 
controversy  at  any  time. 

4.  The  court  below  erred  in  overruling  the  demurrer  and 
entering  judgment  thereon  for  the  plaintiff. 


III. 

BRIEF   OP    ARGUMENT. 

As  already  intimated,  the  question  upon  which  the  con- 
versy  in  this  case  turns  is  whether  at  any  time  prior  to  the 
discovery  of  mineral  veins  upon  the  lands  in  suit  here,  in 
1888,  the  railroad  company  had  acquired  any  right  or  title 
to  them  such  as  could  not  be  defeated  by  the  discovery. 

1. 

It  is  conceded  that  the  lands  in  dispute  are  in  fact  "  min- 
eral lands"  and  as  such  confessedly  within  the  exception  con- 
tained in  the  act  of  July  2,  1864,  whereby  the  company  was 
prohibited  from  acquiring  title  to  them.  It  must  necessarity 
be  admitted  that  they  always  have  been  mineral  lands. 
Upon  the  strict  letter  of  the  grant,  therefore,  no  title  to  them 
could  ever  have  accrued  to  the  company/ 

2. 

But  we  are  not  required  to  insist  upon  this  rigid  construc- 
tion. We  may  well  admit  that,  under  this  and  other  similar 
acts  of  Congress,  the  title  of  the  grantees  becomes  absolute 
and  indefeasible  at  some  specific  point  of  time,  and  that  if 
at  that  specific  point  of  time  it  has  been  determined  that  the 
land  is  not  mineral  land,  the  title  of  the  grantees  to  it  may 


then  be  consummated.  The  circuitjustice  in  this  case  makes 
that  specific  point  of  time  to  be  the  6th  day  of  July,  A.  D. 
1882,  when  the  line  of  the  road  was  definitely  located  and 
its  plat  filed  in  the  General  Land  Office  (Rec,  pp.  23,  25).  In 
.this  we  respectfully  submit  that  he  was  in  error. 


3. 

The  circuitjustice  was  undoubtedly  right  in  holding  that 
the  title  of  the  railroad  company  did  not  accrue  before  the 
6th  of  July,  1882,  although  his  reasoning  would  seem  to 
defeat  that  conclusion. 

"  A  question  has  been  suggested,"  he  says,  "  as  to  when 
there  must  be  a  known  mine,  in  order  to  take  it  out  of  a 
grant  to  the  railroad  company  under  the  exception  in  the 
grant.  The  four  points  of  time  suggested  are  the  date  of 
the  act  of  Congress  making  the  grant,  the  time  of  the  filing 
of  the  map  of  the  general  route,  the  time  of  the  definite  loca- 
tion and  filing  a  plat  thereof  in  the  office  of  the  Commis- 
sioner of  the  General  Land  Office,  and  the  date  of  the  issue 
of  a  patent.  The  ruling  of  the  circuit  court  for  the  district 
of  California  heretofore  has  been  that  the  date  of  the  definite 
location  of  the  road  is  the  date  at  which  the  mineral  char- 
acter of  the  land  must  be  known  in  order  to  take  it  out  of 
the  grant,"  and  he  cites  the  case  of  Francoeur  vs.  New- 
house  (14  Sawy.,  603),  and  incidentally  the  case  of  Davis  vs. 
Weibbold  (139  U.  S.,  525),  in  this  Court,  in  support  of  the 
position. 

4. 

Of  course,  we  do  not  contest  the  theory  that  the  title  of 
the  company,  whenever  it  finally  accrues,  dates  back  to  the 
original  grant  by  Congress  on  July  2,  1864.  That  grant 
was  the  foundation  of  the  title.  It  is  true,  however,  that 
the  title  remains  a  floating  one,  and    does   not   definitely 
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attach  to  any  specific  piece  of  land  until  certain  subsequent 
conditions  are  performed.  The  line  of  the  road  must  be 
located,  not  merely  generally  but  specifically  and  definitely 
located,  and  the  lands  must  be  surveyed  and  those  lands 
fully  determined  and  ascertained  which  fall  within  the 
general  terms  of  the  grant  as  odd-numbered  sections;  and 
then  it  must  be  determined  whether  any  of  these  lands  fall 
within  the  excepted  category  of  "  mineral  lands/'  It  is  un- 
doubtedly true  that,  until  all  these  conditions  are  deter- 
mined, the  original  floating  grant  does  not  become  fixed 
and  definite,  and  does  not  attach  to  any  specific  parcels  of 
land. 

Now,  it  is  for  the  railroad  company  itself  to  perform  some 
of  these  conditions.  It  is  allowed  to  locate  the  line  of  its 
road  not  only  generally  but  definitely.  But  it  is  for  the 
United  States  to  survey  its  own  lands,  and  to  number  the 
sections,  and  to  determine  the  character  of  the  lands  as 
mineral  or  agricultural.  At  all  events,  it  cannot  reason- 
abl_v  be  claimed  that  there  is  not  incumbent  upon  the 
officers  of  the  United  States  the  duty  of  some  prima  facie 
determination  of  such  character  of  the  land,  whether  their 
decision  is  conclusive  or  not. 

The  provision  of  the  statute  requiring  that,  upon  the 
completion  of  the  different  sections  of  the  road,  "patents  of 
lands,  as  aforesaid,  shall  be  issued  to  said  company,  confirm- 
ing to  said  company  the  right  and  title  to  said  lands  situated 
opposite  to  and  conterminous  with  said  completed  section  of  said 
road"  must  mean  something, and  should  be  allowed  to  have 
some  effect  in  the  determination  of  this  question.  Of  course, 
a  patent,  Supervening  upon  a  grant  by  Congress,  gives  no 
greater  or  better  or  other  title  than  that  already  given  by 
the  more  authoritative  instrument,  the  act  of  Congress  itself. 
The  title  does  not  come  from  the  patent,  but  from  the  act  of 
Congress.  The  patent,  as  stated  in  some  of  the  authorities, 
may  be  a  convenient  instrument  of  evidence  ;  but  it  is  not 
the  source  of  title.     But  we  claim  here  that  this  statutory 
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provision  in  regard  to  the  issue  of  patents  in  this  case,  con- 
firming the  right  and  title  of  the  company,  implies  in  the  pres- 
ent case  greatly  more  than  the  issue  of  a  useful  instrument 
of  documentary  evidence.  It  implies  the  performance  of 
some  duty  in  the  premises  by  the  officers  of  the  United 
States  ;  and  the  plain  duty  which  it  requires  to  be  per- 
formed by  those  officers  is  the  determination  of  the  charac- 
ter of  the  lands  that  fall  within  the  general  scope  of  the  op- 
eration of  the  grant.  The  character  of  the  lands  as  mineral 
or  non-mineral  is  a  distinct,  specific  fact  to  be  ascertained  at 
some  time  by  some  person.  When  and  by  whom  is  it  to  be 
ascertained  ?  Plainly,  when  the  company  has  performed  all 
the  conditions  required  from  it,  has  completed  its  road,  and 
has  applied  for  a  patent.  If  the  act  of  Congress  does  not 
mean  this  it  means  nothing. 

In  opposition  to  this  view  the  learned  circuit  justice  has 
said  in  his  opinion  : 

11  In  this  class  of  cases  the  ascertainment  and  final  deter- 
mination as  to  the  mineral  character  of  the  land  as  against 
the  company  cannot,  as  contended,  be  left  to  the  Commis- 
sioner on  the  issue  of  the  patent ;  and  if  the  determination 
be  so  made,  his  decision  against  the  company  would  not  be 
conclusive  as  to  whether  the  title  to  the  land  had  or  had  not 
already  passed  out  of  the  United  States  under  the  con- 
gressional grant/'     (Rec,  p.  28.) 

This  argument,  it  is  respectfully  submitted,  is  more  spe- 
cious than  just.  The  title  in  these  cases  does  not  attach  to 
any  specific  land  except  upon  the  final  performance  by  the 
company  of  all  the  conditions  required  of  it. 

It  may  be  that  the  power  of  determination  evidently  re- 
posed by  the  act  of  Congress  in  the  Commissioner  of  the 
General  Land  Office,  and  to  be  exercised  by  him  when  the 
issue  of  a  patent  is  demanded  of  him,  is  not  final  and  con- 
clusive. It  may  be  that  the  discretion  reposed  in  him  is 
subject  to  review  in  proper  cases  by  the  courts.  But  that  a 
2 
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discretionary  power  of  determination  of  some  kind  is  reposed 
in  him  by  this  act  in  connnection  with  the  issue  of  patents 
in  cases  like  the  present  would  seem  to  be  too  plain  to  re- 
quire argument.  Certainly  the  issue  of  a  patent  in  this 
case  was  not  a  merely  ministerial  duty;  and  plainly  the 
very  thing,  above  all  others,  which  he  was  required  to  as- 
certain before  issuing  the  patents  was  whether,  there  were 
any  mineral  lands  included  in  the  lands  for  which  pat- 
ents were  applied  for. 

We  are  confronted  here  by  a  dilemma  from  which  there 
does  not  seem  to  be  any  escape.  Before  the  time  of  the 
definite  location  of  the  road  it  could  not  be  ascertained 
through  what  lands  it  would  pass,  and  any  attempt  to  deter- 
mine the  character  of  such  lands  would  be  useless.  After  the 
time  of  such  definite  location,  upon  the  theory  of  the  learned 
circuit  justice  in  this  case,  it  would  be  too  late  to  make  any 
such  attempt,  for  the  title  of  the  company  would  then  have 
fully  accrued.  When  we  remember  that  before  1882,  when 
the  line  of  this  road  was  definitely  located  with  reference  to 
the  lands  in  controversy,  a  large  part  of  Montana  was  a 
wilderness,  it  will  be  readily  apparent  what  a  facility  the 
ruling  of  the  circuit  justice  would  give  the  railroad  com- 
pany of  being,  what  our  law  abhors,  the  final  judge  and 
arbiter  of  its  own  rights  in  its  own  case.  By  definitely 
locating  its  road  and  filing  a  map  of  such  location  it  could 
cut  off  all  further  inquiry  as  to  the  character  of  the  land 
through  which  the  road  was  so  located  and  make  its  title 
depend,  not  upon  what  a  proper  inquiry  by  the  proper 
authorities  might  reveal,  but  upon  that  which  was  then 
known  about  the  lands,  which  was  practically  nothing 
Mines,  it  may  be  remarked,  do  not  usually  lie  above 
ground.  They  are  not  visible  to  every  casual  observer. 
They  require  the  examination  of  careful  experts  to  deter- 
mine their  existence.  Even  a  cursory  examination  by  the 
land  officers  of  the  United  States  might  reveal  the  presence 
of  rich  mineral  deposits  where  no  one  knew  of  the  existence 
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of  such  deposits  there  for  the  simple  reason,  perhaps,  that 
no  one  had  occasion  to  examine  the  lands  for  any  such  pur- 
pose or  perhaps  for  any  purpose. 

The  doctrine  of  Mr.  Justice  Sawyer  would  necessarily  lead 
to  the  conclusion  that  the  United  States  could  not  protect 
themselves  at  all  in  the  premises,  and  could  not  give  any 
effect  to  the  reservation  of  mineral  lands,  which  would  thus 
become  a  dead  letter,  unless  they  took  the  extraordinary 
precaution  of  running  a  race  of  diligence  with  the  railroad 
company,  ascertaining  in  advance  where  the  company  in- 
tended definitely  to  locate  its  road,  and  definitely  ascertain- 
ing, also  in  advance,  the  mineral  or  non-mineral  character 
of  the  lands  through  which  such  location  was  to  be  made. 

In  the  case  of  The  New  Orleans  Pacific  Railway  Company 
vs.  Parker  (143  U.  S.,  42)  this  Court,  by  Mr.  Justice  Brown, 
said,  with  reference  to  a  grant  somewhat  similar  to  that  in 
the  present  case : 

"As  the  grant  was  of  lands  not  sold,  reserved,  or  otherwise 
disposed  of  at  the  time  the  route  of  the  road  was  definitely 
fixed,  it  is  settled  in  this  Court  that  the  title  to  any  particu- 
lar lands  would  not  pass  until  the  line  was  so  located,  be- 
cause until  that  time  it  could  not  be  definitely  ascertained 
what  lands  had  been  otherwise  disposed  of." 

Now,  if  until  the  definite  location  of  the  route  of  the  road 
it  could  not  be  definitely  ascertained  what  lands  had  been 
otherwise  disposed  of,  it  is  a  necessary  corollary  that  then, 
and  not  until  then,  does  it  become  incumbent  upon  the  land 
officers  of  the  United  States  to  institute  the  necessary  inquiry 
for  that  purpose;  and,  by  a  parity  of  reasoning  and  with 
still  greater  force,  it  is  not  incumbent  upon  the  land  officers 
to  institute  inquiry  to  determine  the  character  of  the  land 
as  mineral  or  non-mineral  before  that  time.  There  is  no 
specific  mode  provided  for  the  making  of  this  inquiry  and 
no  time  limited  for  it;  but  it  is  evident  that  the  inquiry  was 
to  be  made  bv  the  Commissioner  of  the  Land  Office  before 
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the  issue  of  a  patent,  and  that  the  issue  of  a  patent,  among 
other  purposes,  would  have  the  effect  of  a  judicial  conclusion 
of  such  inquiry  on  the  part  of  the  United  States.  In  the 
present  case  the  plain  inference  from  the  facts  is  that,  in  the 
course  of  his  investigation,  the  Commissioner  of  the  General 
Land  Office  became  satisfied  that  the  land  in  controversy 
was  in  fact  mineral  land,  and  for  that  reason  only  refused  to 
issue  a  patent  for  it  to  the  railroad  company. 

When  the  duty  of  determination  of  the  character  of  the 
land  as  mineral  or  non-mineral  has  been  performed  by  the 
Commissioner,  and  he  has  issued  a  patent  therefor,  we  may 
well  admit  that  the  perfected  title  of  the  company  has  rela- 
tion back  to  the  time  when  all  the  conditions  to  be  performed 
by  the  company  itself  had  been  performed.  But  until  he  has 
completed  his  inquiry  it  cannot  with  reason  be  held  that 
the  title  of  the  company  is  complete. 


There  is  a  very  great  distinction  between  the  present  case 
and  the  case  of  Davis  vs.  Weibbold  (139  U.  S.,  507),  cited  by 
the  circuit  justice  in  support  of  his  decision.  In  that  case  it 
appeared  from  the  record  that  a  patent  had  been  issued  in 
1876  under  the  town-site  act  of  Congress  (13  Stat.,  343),  and 
that  afterwards,  in  1880,  in  supposed  accordance  with  the 
reservation  in  the  town-site  act  to  the  effect  that  no  title 
should  be  acquired  under  its  provisions"  to  any  mine  of  gold, 
silver,  cinnabar,  or  copper"  (Rev.  Stat.,  sec.  2392),  and  upon 
the  assumption  that  the  subsequent  discovery  of  a  valuable 
gold  mine  on  the  land  made  void  the  patent  issued  under 
the  town-site  act,  a  patent  for  the  same  land  as  mining  land 
was  issued  to  another  person,  and  the  contest  was  between 
the  two  patentees  or  those  holding  under  them. 

But  in  that  case  the  officers  of  the  United  States  had  ex- 
hausted their  right  of  inquiry,  had  determined  that,  so  far 
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as  they  know,  there  were  no  mines  upon  the  land,  and  had 
conveyed  away  all  the  right  and  title  of  the  United  States. 

Also,  in  that  case  and  other  similar  cases,  and  in  the  stat- 
utes upon  which  they  are  based,  the  language  of  the  statute 
is  that  the  title  "  to  mines  of  gold,  silver,  cinnabar,  or  copper  *' 
should  not  pass.  In  other  cases  and  in  other  statutes  the 
expression  "  mining  claims"  occurs;  and  it  is  provided  that 
they  should  be  exempted  from  grants  for  town-site  and 
homestead  purposes.  Now,  a  "mine"  or  a  "  mining  claim1 
is  a  very  different  thing  from  "mineral  land."  A  mine  is 
something  in  operation,  something  visible  and  notorious 
and  palpable  to  the  senses.  A  "mining  claim"  implies  the 
previous  discovery  of  a  mine,  and  some  actual  operation  of 
it.  But  land  may  be  "mineral  land"  without  there  being 
any  mine  upon  it,  certainly  without  there  being  any 
"known  mine"  upon  it;  and,  of  course,  without  the  exist- 
ence of  a  "  mining  claim  "  upon  it.  Mineral  land  is  such  as 
indicates  the  existence  of  minerals  concealed  within  its  in- 
terior;  a  mine  is  that  which  is  already  known  and  visible. 
The  expression  "known  mine,"  therefore,  used  in  the  case  of 
Davis  vs.  Weibbold,  and  some  other  cases,  can  have  no 
reference  to"  mineral  lands,"  or  to  the  duty  imposed  upon 
the  Commissioner  of  the  General  Land  Office  to  determine 
the  character  of  lands  as  mineral  or  non-mineral. 

Moreover,  in  the  case  of  Davis  vs.  Weibbold,  reference  is 
distinctly  had  to  the  time  of  the  issue  of  the  patent  as  the 
time  to  determine  the  existence  of  a  known  mine  upon  the 
land  (139  U.  S.,  518).  That  case,  therefore,  supports  our  con- 
tention, instead  of  antagonizing  it. 

The  case  of  Francoeur  vs.  Newhouse  (14  Sawy.,603)  is  un- 
doubtedly opposed  to  the  position  which  we  assume  here, 
but  we  submit  that  this  case  is  itself  inconsistent  with  the  bet- 
ter utterances  of  the  same  learned  judge  in  the  case  of  Mill- 
ing Company  vs.  Spargo  (8  Sawy.,  645)  and  the  case  of  Cowell 
vs.  Lammers  (10  Sawy.,  246).     In  the  former  case  he  says: 
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'*  The  land  officers  were  charged  with  the  duty  of  ascertain- 
ing whether  the  lands  were  subject  to  be  patented  or  not,  and 
that  determination  is  conclusive  at  least  in  this  action." 


And  in  the  latter  case  he  said  : 

"  There  must  be  some  point  of  time  when  the  character  of 
land  must  be  finally  determined,  and  for  the  interest  of  all 
concerned  there  can  be  no  better  point  to  determine  this 
question  than  at  the  time  of  issuing  the  patent." 

Unless  there  is  this  right  of  determination  in  the  Land 
Office,  and  such  right  of  determination  should  be  exercised 
between  the  time  when  the  company  complies  with  the  con- 
ditions required  of  it  and  the  time  of  issuing  the  patent,  it 
would  follow  that  the  question  of  the  character  of  the  land 
is  always  to  remain  a  mere  matter  of  evidence  to  be  proved 
in  each  case  as  it  arises.  Assuredly  it  is  not  to  the  interest 
either  of  the  company  or  of  the  public  that  the  question 
should  be  left  in  so  indeterminate  a  condition. 


6.  .    . 

The  learned  circuit  justice,  in  support  of  his  conclusion 
that  the  term  "  mineral  lands"  in  the  grant  applies  only  to 
lands  known  to  be  mineral  at  the  time  when  the  line  of  the 
road  was  definitely  fixed,  argues  that  all  the  acts  of  Congress 
excluding  mineral  lands  from  general  sale  or  disposition 
were  intended  to  mean  the  same  thing  (Rec,  page  23), 
and  that  they  are  all  to  be  construed  as  if  the  word  u  known  " 
preceded  the  term  mineral. 

This  seems  to  be  an  unusual  rule  of  construction.  In  the 
pre-emption  law  of  1841  (the  earliest  in  date)  the  word 
"  known"  is  used  ;  so  it  is  in  section  11  of  the  mining  act  of 
1872  (U.  S.  Rev.  Stat.,  sec.  2333),  relating  to  veins  or  lodes 
within  placer  claims.  In  all  other  instances  the  word  seems 
to  be  omitted.     The  legal  inference  would  be  that  it  was 
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purposely  omitted,  and  that  a  different  meaning  was  in- 
tended because  it  was  omitted. 

If  the  position  of  the  circuit  justice  is  correct,  why  not  ap- 
ply the  same  rule  to  section  2318,  Revised  Statutes,  so  as  to 
confine  its  effect  to  lands  known  to  be  valuable  for  mineral 
at  the  date  of  the  passage  of  the  act  and  contend  that  lands 
since  discovered  to  be  valuable  for  mineral  are  not  reserved 
from  sale,  but  may  be  sold  in  the  same  manner  as  lands  not 
mineral?  Why  not  apply  it  also  and  with  equal  reason  to 
the  mining  act  of  1872?  That  was  an  act  making  a  spe- 
cific disposition  of  public  mineral  lands,  and  it  was  a  grant  to 
all  citizens  of  the  United  States  or  those  who  had  declared 
their  intentions  to  become  such  and  who  complied  with  its 
conditions.  Why  not  say  that  section  1  of  that  act  (Rev. 
Stat.,  sec.  2319)  only  gave  the  right  of  exploration,  occupa- 
tion, and  purchase  of  public  lands  known  at  the  date  of  the 
passage  of  the  act  to  contain  valuable  mineral  deposits,  and 
that  lands  subsequently  ascertained  to  contain  such  deposits 
were  not  within  the  act?  Why  not  say  that  the  land  must 
be  known  to  contain  valuable  mineral  deposits  before  the 
prospector  had  a  right  to  explore  for  them?  If  only  the 
letter  of  the  act  is  regarded,  there  is  nothing  in  the  act  it- 
self to  prevent  this  construction,  but  its  evident  spirit  and 
intention  and  its  practical  and  judicial  construction  forbid 
such  an  unreasonable  interpretation,  and  this,  we  think,  is 
equally  true  of  the  act  of  1864,  now  under  consideration. 

The  case  of  Davis  vs.  Wiebbold  (139  U.  S.,  507),  we  think, 
has  been  misunderstood.  It  presented  an  entirely  different 
question  to  the  one  at  bar.  It  involved  a  construction  of 
the  mining  and  town-site  laws  only.  It  should  be  noticed 
that  the  laws  relating  to  town  sites  do  not  prevent  the  ac- 
quisition of  title  under  a  town-site  patent  to  mineral  lands, 
but  "  to  any  mine  of  gold,  silver,"  &c,  or  to  any  valid  mining 
claim  or  possession  held  under  existing  laws." 

There  is  a  wide  and  very  practical  distinction  between  a 
"mine"  or  *'  a  valid  mining  claim,"  &c,  on   the  one  hand 


16 

and  "mineral  land"  on  the  other  hand.  Every  piece  of 
mineral  land  is  not  a  mine  any  more  than  every  parcel  of 
land  which  might  produce  crops  is  a  farm.  Every  piece  of 
mineral  land  is  not  a  valid  mining  claim  held  under  exist- 
ing laws.  The  mine,  before  it  can  be  called  such,  must  be 
opened  and  developed  and,  necessarily,  known,  and  the  valid 
mining  claim  must  have  been  defined  and  appropriated  and 
held  under  existing  laws  by  some  one  and  segregated  from 
the  general  mass  of  mineral  land  before  it  becomes  a 
claim. 

7. 

There  seems  to  be  no  doubt,  under  the  decisions  of  the 
courts,  that  the  grant  to  the  railroad  company  did  not  at- 
tach to  any  specific  parcel  of  land  until  its  line  was  definitely 
fixed,  and  that  until  that  was  done  Congress  might  make 
such  disposition  or  reservation  of  the  land  as  it  saw  fit. 

By  the  mining  acts  of  1866  and  1872  Congress  did  make 
a  disposition  of  such  of  the  lands  as  were  or  might  thereafter 
be  found  to  contain  valuable  mineral  deposits.  It  enacted 
that  they  should  all  be  reserved  from  sale,  except  as  spe- 
cially provided,  and  granted  to  all  citizens  of  the  United 
States  the  right  to  explore  them  for  valuable  mineral  de- 
posits and  to  occupy  and  purchase  them  upon  certain  con- 
ditions. 

This  was  not,  of  course,  a  grant  to  any  individual  until 
he  availed  himself  of  its  terms,  but  it  was  at  all  times,  pres- 
ent and  future,  a  grant  to  the  public  and  a  reservation  or 
appropriation  of  the  mineral  lands  made  long  prior  to  the 
time  when  the  line  of  road  was  definitely  fixed  and  came, 
we  think,  clearly  within  the  exceptions  of  the  grant  or, 
rather,  was  never  included  in  it. 

Between  the  date  of  the  grant  and  the  time  when  the  line 
of  the  road  was  definitely  fixed  Congress  could,  and  no 
doubt  did,  make  military  and  Indian  and  other  reservations 
of  land  within  the  limits  of  the  grant.     Why  could  it  not 
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make  like  reservation  or  disposition  of  lands,  whether  then 
known  or  afterwards  discovered  to  be  mineral,  for  the  bene- 
fit of  the  public,  especially  when  it  had  not  granted,  but  had 
expressly  excluded  from  the  grant  to  the  railroad  company, 
all  mineral  lands  ? 

8. 

It  has  been  the  theory  of  the  General  Land  Office  of  the 
United  States  during  the  last  twenty  years  that  it  was  its 
right  and  duty  at  any  time  to  investigate  the  character  of 
the  lands  within  the  specified  limits  of  the  grant  to  the 
Northern  Pacific  Railroad  Company;  and  if  it  found  those 
lands  to  be  mineral,  its  uniform  practice  has  been  to  recog- 
nize mineral  locations  made  upon  them  and  to  issue  patents 
therefor  as  mineral  lands  and  in  pursuance  of  the  laws  of 
the  United  States  disposing  of  mineral  lands ;  and  it  has 
regarded  it  as  its  right  and  duty  to  make  such  determina- 
tion at  any  time  before  the  issue  of  a  patent  to  the  company. 
It  has  been  frequently  decided  by  this  Court  that  the  uni- 
form and  long-continued  practice  of  an  executive  depart- 
ment in  the  construction  and  administration  of  an  act  of 
Congress  is  not  to  be  disregarded,  unless  such  construction 
is  plainly  inconsistent  with  the  purpose  of  the  law. 

The  Laura,  114  U.  S.,  411. 

Brown  w.  U.S.,  113  U.S.,  568. 

U.  S.V8.  Graham,  110  U.  S.,  219. 


9. 

We  respectfully  submit,  therefore,  that  the  following  prop- 
ositions should  be  assumed  as  containing  the  law  of  this 
case: 

1.  That  the  act  of  Congress  of  July  2,  1864,  did  not  con- 
template that  the  graut  then   made  should  attach  to  any 
3 
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definite  or  specific  parcel  of  land  until  the  issue  of  a  patent 
therefor  to  the  company. 

2.  That,  until  the  issue  of  such  patent,  the  grant  remained 
floating  and  indefinite. 

3.  That  at  any  time  between  the  date  of  the  definite  loca- 
tion of  the  company's  road  and  the  issue  of  a  patent  it  re- 
mained the  right  of  the  United  States  and  the  duty  of  the 
Commissioner  of  the  General  Land  Office  to  inquire  into  the 
character  of  the  land  as  mineral  or  non-mineral,  and,  in 
pursuance  of  the  result  of  such  determination,  either  to 
issue  a  patent  or  to  refuse  the  same. 

4.  That,  in  directing  the  issue  of  patents  under  the  grant 
of  July  2,  1864,  it  was  the  intention  of  Congress  to  confer 
upon  the  Commissioner  of  the  General  Land  Office  the  power 
to  determine  the  character  of  the  land  within  the  limits  of 
the  grant  as  mineral  or  non-mineral,  and  that  it  was  not 
the  intention  of  Congress  either  to  leave  this  to  the  determi- 
nation of  the  company  itself  by  the  definite  location  of  its 
road  or  to  the  knowledge,  or  rather  absence  of  knowledge, 
which  might  then  exist  in  regard  to  the  land. 

And  we  submit  that,  if  these  propositions  correctly  ex- 
press the  law  of  the  case,  the  judgment  of  the  court  below 
should  be  reversed. 

W.  W.  Dixon, 
M.  F.  Morris, 
For  Plaintiffs  in  Error. 
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